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Court of Appeals of the District of Columbia 


No. 6111. 


Van F. Lippard and James L. Burke, Trading as Auto 
Parts and Machine Co., Plaintiff in Error, 


vs. 


Dupont Garage Company, Incorporated, a Corporation. 


1 Municipal Court of the District of Colombia. 

No. 268,733. j 

Van F. Lippard and James L. Burke, Trading as Auto 
Parts and Machine Co., Plaintiff; 

vs. 

Dupont Garage Company, Incorporated, a Corporation, 

Defendant. 

i 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, tbe following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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VAN F. LIPPARD ET AL. VS. DUPONT GARAGE CO. 


2 Amended Bill of Particulars. 

Filed May 11,1933. 
Dupont Garage Company, Inc. 

To Auto Parts & Machine Co. 


Julv 23,1932 Inv. #2643S Job #1704. $16.51 

23, 1932 Inv. # 26439 Job * 1704.31 

23,1932 44 # 26446 u #1717. 5.10 

23,1932 44 #2644S 44 #1716. 17.32 

23.1932 44 #26451 44 #1717. 15.42 

30.1932 44 #26544 44 #1776.68 

30,1932 44 # 2654S 44 #1771. 10.58 

30,1932 44 #26549 44 #1776. 8.21 

30,1932 44 #26550 44 #1771. 1.59 

30,1932 44 #26551 44 #Steck. 3.24 

30,1932 44 #26555 44 #1779. 15.63 

30,1932 44 #26557 44 #1780. 3.70 

30.1932 44 #26563 44 # 17S2. 2.27 

August 2, 1932 44 #265SS 44 #1796. 4.75 

2, 1932 44 #26595 44 #1796. 8.16 

2, 1932 44 #26589 44 #176S. 10.74 

4, 1932 44 #26609 44 #1824. 7.34 

4, 1932 44 #26616 44 #1S24. 8.84 

4, 1932 44 #26617 44 #1825 . 5.05 

4, 1932 44 #26618 44 #1824.40 

4, 1932 44 #26620 44 #1824.61 

4.1932 44 #26624 44 #1827. 1.09 

5.1932 44 #26631 44 #1796. 3.00 

5,1932 44 #26633 44 #1831. 2.04 

5, 1932 44 #26634 44 #1796. 1.58 

5, 1932 44 #26635 44 #1833.20 

5.1932 44 #26637 44 #1835. 5.45 

5, 1932 44 #26638 44 #1S34.52 

8, 1932 44 #26668 44 #1S6S.51 

8.1932 44 #26669 “ # 1S71. 2.04 

8, 1932 44 #26670 44 #1861. 5.05 

8.1932 44 #26671 44 #1871.82 

8, 1932 44 #26672 44 #1873. 3.43 

8, 1932 44 #26675 44 #Shep. 4.12 

9.1932 44 #26679 44 #1886. 1.37 

9, 1932 44 #26683 44 #Steck.75 

9,1932 44 #26694 44 #1SS3. 11.48 

9, 1932 44 #26695 44 #Steek.75 

August 11, 1932 44 #26719 44 (Mr. Clem). 5.81 

11, 1932 44 #26722 44 #Shep.50 

12, 1932 44 #26733 44 #1907. 13.57 

12, 1932 44 #26737 44 #1871.76 

12, 1932 44 # 2673S 44 #1871.26 

12, 1932 44 #26740 44 #1914.46 

12, 1932 44 #26742 44 #1914. 3.26 

13.1932 44 #26747 44 #1908. 23.11 

13, 1932 44 #26753 44 #.61 

13,1932 44 #26756 44 #1915. 2.63 

13, 1932 44 #26757 44 #1917. 53.86 

15, 1932 44 #26759 44 #1935. 1.35 

15, 1932 44 #26762 44 #1936. 7.32 

15, 1932 44 #267763 44 #Shep.45 
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! 

August 15, 1932 Inv. #26767 Job #1917. i . .57 

15.1932 44 #26771 44 #1938.L. 186 

15, 1932 44 # 26772 44 #1942.j.. 6.60 

15, 1932 44 # 26777 “ # Sleek.'.55 

16.1932 “ #26782 44 #1946.L.82 

16, 1932 44 # 26783 44 # Steek.i.78 

16,1932 44 #26786 “ #1946.[.41 

16,1932 44 #26791 44 #194S.I.58 

16, 1932 44 # 26793 “ # Sleek.!. 1.33 

16.1932 44 # 2679S 44 #.]. 5.87 

18, 1932 44 #26827 44 # 1971.].68 

19.1932 44 #26837 “ #1974.i.61 

19.1932 44 #26S40 44 #1974.J.65 

22, 1932 44 # 26864 44 # 2004.j. 4.58 

22.1932 44 #26866 44 #2005.j. 3.24 

23.1932 44 #26878 “ #.j.21 

23,1932 44 #26889 44 #2005.i. 3.45 

23, 1932 44 #26881 44 #2005.i. 6.63 

23,1932 44 #26882 44 #.!.58 

23.1932 44 #26883 44 #Shep.1. 1.57 

23, 1932 44 #26885 44 #2010.j. 3.79 

24.1932 44 #26894 44 #2011.]. 1.95 

25.1932 “ #26905 44 #.i. 12.67 

26, 1932 44 #26915 44 # 2032.!.35 

26.1932 44 #26916 44 #Steck.!.45 

26, 1932 44 #26922 44 #2042.j. 3.92 

26.1932 44 #26923 “ #2042.j.15 

26, 1932 44 #26924 44 #2042.i. 4 22 

27.1932 44 #26930.1. 1.06 

29, 1932 44 #26946 “ #Steck.1. 2.51 

29.1932 “ #26947 “ #2064. . 5.23 

29,1932 “ #26953 “ #2069. . 4.01 

29, 1932 u # 26954 u # 2072.[. 6.12 

29, 1932 44 # 26955 44 # 2070.L. 2.93 

29.1932 u #26957 u #2072.[. 1.24 

30.1932 44 #26964 w #2072.1. 2.12 

30, 1932 44 # 26970 44 # (Packard).I.67 

31.1932 44 #26985 44 #2050.j.75 

Total.].$400.31 


(Signed) WM. F. PARTLOW, 

Attorney for Plaintiff. 

(Signed) WM. F. MARTIN, 

Attorney for Plaintiff. 

Minute Entry Showing Finding for Defendant. 

June 29, 1933. ! 

Minutes 73, Page 353.—Come now the parties hereto, 
and this cause being heard and submitted, the! court finds 
in favor of the defendant. 

! 

4 Minute Entry Showing Overruling of Motion for 

New Trial and Entry of Judgment for Defendant. 

! 

July 6,1933. 

Minutes 73, Page 367.—Upon consideration of plaintiff’s 
motion for a new trial filed herein, it is ordered that said 
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Van F. LIPPARD ET AL. VS. DUPONT GARAGE CO. 


motion be, and the same is herebv overruled. Wherefore 
it is considered that the plaintiff take nothing by this ac¬ 
tion, that the defendant go hence without dav, be for noth- 
ing held and recover of plaintiff its costs of defense. 

Assignment of Errors. 

Filed August 4, 1933. 


The Court erred: 

1. In finding for defendant and entering judgment 
thereon. 

2. In entering a finding for defendant after plaintiffs’ 

motion for a voluntarv non-suit. 

* 

3. In denying plaintiffs’ motion for a voluntary non-suit 
made prior to the close of their case. 

4. In holding as matter of law, under the evidence, that 
cancelled checks iintroduced in evidence bv the defendant 
marked “payment in full” or “account in full” to the end 
of the months of September, October, November and De¬ 
cember, 1932, and January 1933, which words had been 
marked out by plaintiffs prior to cashing said checks, con¬ 
stituted an accord and satisfaction of plaintiff’s demand; 
particularly when the evidence showed that said checks 
had no relation to plaintiffs’ claim, which accrued during 
the period from July 23, 1932 to August 21, 1932, but were 
given in the exact amount of, and in satisfaction of, charges 
for goods purchased subsequent to the claim in dis¬ 
pute. 

5 f). In holding as matter of law that there could be 

an accord and satisfaction of plaintiffs’ claim with¬ 
out the giving of a consideration therefor. 

(Signed) i WM. F. PARTLOW, 

LOUIS H. MANX, 
Attorneys for Plaintiff s-in-Err or. 

Service of copv acknowledged this 4th day of August 
1933. 

(Signed) M. M. DOYLE, 

F. A. THUEE, 

Attorneys for Def endant-in-E rror. 
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Minute Entry Showing Signing and Settling 

of Exceptions. 


of Bill of Bill 


October 25, 1933. 

Minutes 78, Page 111.—The court having this day signed 
the bill of exceptions taken at the trial of tihis cause and 
heretofore submitted, now hereby orders the same of rec¬ 
ord nunc pro tunc. 

0 In the Municipal Court of the District! of Columbia. 

j 

At Law. 


No. 268,733. 


Van F. Lippard and James L. Burke, Co-partjners, Trading 
as Auto Parts and Machine Company, Plaihtiffs, 


Dupont Garage Company, Inc., a Corporation, Defendant. 

Bill of Exceptions . 

I 

• i 

Be it remembered, that at the trial of thi$ case before 
Judge Aukam, Presiding Judge of this Court, \yithout a jury, 
on June 29th, 1933, William F. Part low appealing for plain¬ 
tiffs and Michael M. Doyle appearing for thje defendant; 
one James L. Burke, one of the plaintiffs herein, being first 
duly sworn, testified on behalf of plaintiffs, on direct ex¬ 
amination, in substance as follows: 

i 

That he and Van F. Lippard, the plaintiffs, ^ire, and have 
been for some time past, engaged in the business of selling 
various and sundry parts for automobiles; that on or about 
April 15, 1932, plaintiffs commenced business dealings with 
the defendant whereby the defendant, through!its servants, 
agents and employees ordered on various ojccasions, by 
telephone, various and sundry parts for jautomobiles. 
These orders were promptly delivered as requested at the 
office of the defendant and invoices were sefit with each 
order made out to the Dupont Garage, defendant herein. 
Payments for the orders delivered were made sometimes 
cash on delivery and at other times every two to five 
davs. Payments were all made substantially;in cash, ex- 
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cept that iii some instances checks given by customers in 
payment of work by the garage were indorsed over to the 
plaintiffs as payment on plaintiffs’ account. All checks 
given prior to August 31, 1932, were made payable 

7 to the Dupont Garage and indorsed by one W. H. 
Clem for the defendant, the said Dupont Garage; 

that during the period from July 23, 1932, to August 31, 
1932, the defendant did not make payments as promptly 
as theretofore on its account, and at the close of this pe¬ 
riod there was due and owing from the defendant to the 
plaintiffs, the sum of Four Hundred and 31/100 Dollars 
($400.31), for parts for automobiles furnished to defend¬ 
ant by plaintiffs pursuant to telephone orders from various 
agents, servants, and employees of defendant, said parts 
being those mentioned in the amended bill of particulars 
filed herein; that said sum had not been paid nor had any 
part thereof; and that defendant denied and disputed its 
liability for the payment thereof. The witness further 
testified that he had discussed the matter with Clements, 
a representative, of defendant, at the office of defendant, 
and that said Clements had agreed with the witness to go 
with him to see one Clem, whom defendant contended was 
liable for the payment of the bill; that the witness had on 
several occasions requested (dements to go to see Clem 
with him, but on each occasion Clements had refused upon 
the ground that he was either too busv or had another en- 
gagement. 

On cross-examination bv counsel for defendant, the wit- 
ness testified, in substance, as follows: 

That after defendant had disputed its liability for the 
charges above referred to, defendant had sent a letter to 
plaintiffs on or about September 1, 1932, stating that the 
defendant, Dupont Garage Company, would not be re¬ 
sponsible for orders given by the above mentioned W. H. 
Clem, and that no further orders were to be filled unless 
authorized by written order; that thereafter and during the 
month of September, 1932, the defendant gave several 
written orders for merchandise which were promptly de¬ 
livered by the plaintiffs, and at the conclusion of that 

8 month the defendant sent to the plaintiffs a check 
for the amount of goods sold and delivered during 

that particular month; that said check was dated October 7, 
1932, and was marked “Account in full to October 1,1932”; 
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VAN F. LIPPARD ET AL. VS. DUPONT GARAGE CO. 

i 

that defendant continued to buy merchandise upon written 
order up to February 9, 1933; that on November 9, 1932, 
December 9, 1932, January 9, 1933, and February 9, 1933, 
defendant had sent to plaintiffs checks for the amount of 
the merchandise purchased during the preceding month, 
each check bearing the notation “Account in full to”, fol¬ 
lowed by a date, which date was in each case the first of 
the month during which said check was sent; that in each 
case plaintiffs had crossed out the notation^ “Account in 
full to, etc.”, and thereupon plaintiff at about dates indi¬ 
cated on said checks deposited said checks! in plaintiff’s 
bank account. That bills rendered by plaintiff to defend¬ 
ant for the months of September, October, November, De¬ 
cember, and January contained onlv the aihount due for 
items sold and delivered during those particulars months, 
and did not show a charge for the items sued jfor. That the 
witness had presented only one bill to defendant, covering 
the items sued for. 


Thereupon, and while the witness was stillj on the stand, 
Judge Aukam announced that, in his opinion, the checks, 
with the notations thereon, were conclusive hnd ended the 
case. After a short argument upon this point of law, the 
court from the bench indicated that it would find for the 

i 

defendant, and while the plaintiff was still Ion the stand 
counsel for plaintiffs requested a voluntary non-suit, which 
was denied. The Court thereupon inquired if jplaintiffs had 
any other witnesses, to which counsel replied that he had 
not, and again requested a voluntary non-suit. 

Thereupon the Court again refused to allow plaintiffs 
a voluntary non-suit, and entered a finding flor defendant, 
upon the ground that the checks above referred to, with 
the notations thereon, were conclusive upon| plaintiffs, to 
which ruling counsel for plaintiffs duly notjed an excep¬ 
tion. | 


9 The foregoing is the substance of all of the testi¬ 

mony bearings upon the exception herein reserved on 
behalf of plaintiffs. | 

And thereupon, and as said exception was duly noted and 
allowed as aforesaid and duly entered upon the minutes 
of the Court, and because the matters and tjiings herein¬ 
before recited are not matters of record, in order to make 
the same a part of the record herein, which is hereby or- 


! 
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dered, so that the plaintiffs may have their case reviewed 
on appeal, the plaintiffs, by their attorneys, move the Court 
to sign and seal this, their bill of exceptions, which motion 
is granted by the Court; and thereupon the plaintiffs, 
tender this, their bill of exceptions, and request the Court 
to sign and seal the same, which is accordingly done, now 
for them, this 25th day of October 1933. 

GEORGE C. AUK AM, 

Presiding Judge. 

[Endorsed:] No. 268,733. Auto Parts and Machine Co. 
vs. Dupont Garage Co. Bill of Exceptions. Filed Oct. 25, 
1933. Municipal Court, District of Columbia. 

10 Designation of Record. 

Filed August 4, 1933. 

The clerk of the court will please prepare a transcript of 
record in the above entitled cause upon writ of error from 
the Court of Appeals of the District of Columbia, wherein 
shall be included: 

1. Amended Bill of Particulars. 

2. Minute entry showing finding for defendant. 

3. Minute entry showing overruling of motion for new 

• * 

trial, and entry of judgment for defendant. 

4. Assignment of errors. 

5. Minute entry showing signing and settling of bill of 
exceptions. 

6. Bill of Exceptions. 

7. This designation. 

(Signed) WM. F. PARTLOW, 

“ LOUIS H. MANX, 

Attorneys for Plaintiffs-in-Error. 

Service of copy acknowledged this 4th day of August 
1933. 

(Signed) M. M. DOYLE, 

i F. A. THUEE, 

Attorneys for Defendant s-in-Err or. 
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VAN F. LIPPARD ET AL. VS. DUPONT GARAGjE CO. 

Affidavit of Defense. 

i 

Filed Mav 25, 1933. i 

i 

District of Columbia, ss: 

^^ 1 o o ^t ? ^ii ►. 1 sworn, deposes and 

says that he is the President of the Dupont Garage Com¬ 
pany, Inc., a body corporate, defendant herein, and is 
familiar with the facts, and says that the Dijpont Garage 
Company, Inc., is not indebted to the plaintiff in any sum 
whatsoever and that the defendant hsis. a full and 
11 complete defense against the plaintiff in this cause. 

That on or about the 15th day of April, 1932, your 
affiant entered into a joint venture with one \W. H. Clem, 
whereby all the repairs coming into the Dupont Garage 
Company were to be turned over to this affiajnt and Clem 
and that this affiant and Clem were to solicit jrepair work. 
Under the terms of this agreement, which \^as known to 
the plaintiff, all parts or materials purchased! for repairs, 
were to be paid for in cash. From the beginning of the 
business up to, to wit, the 23rd day of July, 1932, your 
affiant believes that the plaintiff sold to your affiant and 
Clem for cash only. Subsequent to, to wit, Jjuly 23, 1932, 
and without authority, knowledge or consent of this affiant, 
and in violation of the terms of their agreement with which 
the plaintiff was familiar, the plaintiff extended credit to 
Mr. Clem. Subsequently your affiant and Clem severed 
relations and at a later period, the plaintiff jsubmitted a 
bill to your affiant, which your affiant immediately dis¬ 
puted. Your affiant called the plaintiff’s attention to the 
agreement and the plaintiff’s representative then said that 
lie would collect from Mr. Clem. After the Severance of 
relationship, the defendant company again bought ma¬ 
terials and parts from the plaintiff and paid |for the ma¬ 
terials and parts by check. These checks weije dated Oc¬ 
tober 7, 1932, November 9, 1932, December 9,, 1932, Janu¬ 
ary 9, 1933 and February 9, 1933. All of these jchecks were 
marked payment in full to the first of the respective month 
of which tliev bore date. None of these checks were ever 
returned to the defendant by the plaintiff, but| all of them 
were deposited to the credit of the plaintiff although the 
plaintiff well knew that the defendant disputed this claim 


i 
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of the plaintiff against the defendant. Your affiant 

12 is informed that as a matter of law this was pay¬ 
ment in full. 

Wherefore, affiant says that the defendant is not in¬ 
debted to the plaintiff in anv sum whatsoever. 

(Signed) ‘ LeROY C. CLEMENTS. 

Subscribed and sworn to before me this 24th day of May, 
A. D. 1933. 

(Signed) KATHRYN L. FOLTZ, 

[notary seal.] Notary Public , D. C. 

Defendant-Appellee Designation of Record. 

Filed August 7, 1933. 

The defendant-appellee, in the above-entitled cause, 
designates parts of the record to be included in the tran¬ 
script in addition to those designated by plaintiff-appel¬ 
lant, such additional parts being deemed necessary and ma¬ 
terial for a determination of the questions raised on ap¬ 
peal. 

1. Affidavit of Defense. 

2. This Designation. 

(Signed) M. M. DOYLE, 

F. A. THUEE, 

J. J. MALLOY, 
Attorney for Defendant-Appellee. 

Service of copv acknowledged this — dav of August, 
A. D. 1933. 

(Signed) ! WM. F. PARTLLOW, 

Attorney for Plaintiff-Appellant, 
Per E. RODMAN, Sec. 

13 [Stamp:] Filed Jul. 31, 1933. Municipal Court, 
District of Columbia. 

United States of America, ss: 

The President of the United States to the Honorable 
George C. Aukam, Judge of the Municipal Court of the 
District of Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Van F. Lippard and 
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VAN F. LIPPARD ET AL. VS. DUPONT GARAGE CO. 


James L. Burke, Trading as Auto Parts and Machine Com¬ 
pany, plaintiff, and Dupoint Garage Company* Inc. (a cor¬ 
poration) defendant, No. 268,733, a manifest error hath 
happened, to the great damage of the said plaintiff as by 
its complaint appears. We being willing that jerror, if any 
hath been, should be duly corrected, and full! and speedy 
justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, tliatj then, under 
your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, 
to the Court of Appeals of the District of (Columbia, to¬ 
gether with this writ, so that you have the same in the 
said Court of Appeals, at Washington, within 20 days from 
the settling of the bill of exceptions, or withiiji such addi¬ 
tional time after the expiration of the 20 days jas the court 
below or a judge thereof for sufficient cause 'shall allow; 
that the record and proceedings aforesaid being inspected, 
the said Court of Appeals may cause further'! to be done 
therein to correct that error, what of right and according 
to the laws and customs of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 29th day of July, in the 
vear of our Lord one thousand nine hundred land tliirtv- 

« i » 

three. 

HENRY W. HODGESj, 

Clerk of the Court of Appeals 

of the District of Columbia. 

I 

[Seal Court of Appeals, District of Columbia.] 

I 

Allowed bv— 

D. LAWRENCE GRONER, 

7 i 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

14 Municipal Court of the District of Columbia. 

I 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 14, both inclusive, to be a true 4ml correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
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in cause, at Law, Xo. 268,733, wherein Van F. Lippard and 
James L. Burke, Trading as Auto Parts and Machine Com¬ 
pany, is plaintiff, and Dupont Garage Company, incorpo¬ 
rated, a corporation, is defendant, as the same that remain 
upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 14th day of November, 1933. 

[Seal Municipal Court, District of Columbia.] 


BLANCHE NEFF, 

Clerk. 


[Endorsed on cover:] In error to the Municipal Court. 
No. 6111. Van F. Lippard and James L. Burke, Trading 
as Auto Parts and Machine Co., Plaintiff in Error, vs. 
Dupoint Garage Company, Incorporated, a Corporation. 
Court of Appeals, District of Columbia. Filed Nov. 14, 
1933. Henry W. Hodges, Clerk. 
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STATKMKXT OF TIIK CASK 

I 

Tlainti(Is in error lx\t»an this action in tin* Municipal 
Court ot tin* District <>l (olunibia, to rccov(*r from de¬ 
fendant in error tin* sum of $ 400 .;> 1 , with interest from 
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August Ml. 19M2, representing tin* purchase price of 
certain automobile parts furnished by plaintiffs to de¬ 
fendant. This being an action for h*ss than $.'>00.00, 
tin* defendant was not required to hie, and did not file, 
any plea, 'flu* cast* was tried be fort* Presiding Judge 
Aukum, without a .jury, and resulted in a finding for 
defendant and judgment thereon. Plaintiffs thereupon 
petitioned for, and wen* granted, a writ of error by 
this Court. For purposes of convenience plaintiffs in 
error an* herein designated as plaintiffs and defen¬ 
dant in error as defendant, which was the alignment 
of tin* parties in tin* lower Court. 

The only testimony introduced was that of the plain¬ 
tiff. James L.Rurke. lie testified in substance (It. h) 
that he and plaintiff Van F. Lippard have been en¬ 
gaged for some time past in the business of selling 
parts for automobiles and that during th<* period from 
July 2M. 19M2. to August Ml. 19M2, plaintiffs sold and 
delivered to defendant, pursuant to telephone orders 
from defendant's various servants, agents and cin- 
j Joyces, automobile parts of the value of $400.M1. pay¬ 
ment for which had not been made: that the witness 
had presented to defendant but one bill covering those 
items (R. 7): that defendant denied its liability for 
tin* payment of the same (R. (>) : that the witness dis¬ 
cussed the matter wit 1 i one Clements, tin* President 
of defendant, and said Clements had agreed with the 
witness to go! with him to see one Clem, whom defen¬ 
dant contended was liable for the payment of tin* bill, 
with a view to adjusting the matter: that the witness 
had on several occasions requested said Clements to 
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go with him to see said Clem but on each occasion 
(dements Iiad rel'used upon the ground that he was 
either too busy or had another engagement. 

Hie witness further testified, on cross-examination 
(R. (>), that delondant had sent a letter to! plaintiffs 
on or about September 1, 1932 (after the hill above 
mentioned was incurred), stating that defendant would 
not be responsible for orders given by said plem, and 

that no further orders from defendant were tjo be filled 

! 

unless authorized in writing: that during thej month of 
September, 1932, defendant gave several written 
orders for merchandise which were promptly filled by 
plaint ills: that the bill rendered by plaintiff^ to defen¬ 
dant lor the month of September, 1932, cohered onlv 
the items sold and delivered during September, and 

i 

did not show a charge for the items included in this 
suit (R. < ): that defendant sent to plaintiffs its cheek 
dated October 7, 1932, for the exact amouijt of said 
bill, said cheek bearing the notation “account in full 
to Oetoher 1. 1932" (R. (i): that plaintiffs hajd crossed 
out said notation and <leposited said check in their 
bank account, at or about tin* date thereof (R. 7); that 
defendant continued to purchase from plaintiff upon 
written order certain merchandise until February 9, 
1933: that a similar procedure with respeejt to bills 
and checks was followed at the conclusion of each 
month during said period. 

Thereupon, and while the witness was still on the 

i 

stand, .Judge Aukum announced that, in hi«f opinion, 
the cheeks with the notations thereon were donclusive 

i 

and ended the ease (R. 7). After a short hrgumont 
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upon this point of law the Court from tin* Bench in¬ 
dicated that it would find for the defendant, and while 
the witness was still on the stand, counsel for plaintiffs 
requested a voluntary non-suit, which was denied. The 
Court thereupon inquired if plaintiff had any other 
witness, to whiicli counsel replied that In* had not. and 
again requested a voluntary non-suit. The Court 
again refused to allow plaintiffs a voluntary non-suit 
and entered a finding for defendant upon the grounds 
that the cheeks above referred to, with the notations 
thereon, were conclusive upon plaintiffs, to which rul¬ 
ing counsel for plaintiffs duly noted an exception. 

ASSKiXMFXT OF F/RRORS 


Tin* plaintiffs in error assign as error the action of 
the trial Court: 

1. In finding for defendant and entering judgment 
thereon. 

2. In entering a finding for defendant after plain¬ 
tiffs' motion fora voluntary non-suit. 

:». In denying plaintiffs'motion for a voluntary non¬ 
suit made prior to tin* close of their ease. 

4. In holding as matter of law, under the evidence, 
that cancelled checks introduced in evidence by the do 
fondant marked “payment in full or “account in 
full” to the end of the months of September, October, 
November and December. 1932, and January, 1933, 
which words had been marked out by plaintiffs prior 
to cashing said checks, constituted an accord and satis- 


faction of plaintiff's demand: particularlyj when the 
evidence showed that said checks had no relation to 
plaintiffs’ claim, which accrued during tjhe period 
from July 23, 1932, to August 31, 1932, but >vere given 
in the exact amount of, and in satisfaction rjf, charges 
for goods purchased subsequent to the clajim in dis¬ 
pute. 

o. In holding as matter of law that thorp could bo 
an accord and satisfaction of plaintiffs’ claiim without 
the giving of a consideration therefore. 


QUESTION'S INVOLVED 


For purposes of clarity and convenience^ the mat¬ 
ters to be discussed mav lx* divided into the! following 

• i 

questions: 

! 

1. Did the checks, with the notations therein, consti¬ 
tute, as matter of law, an accord and satisfaction 
of plaintiffs' claim / 

\ 

2. Could there be an accord and satisfaction of plain- 

j. 

tiffs' claim in the absence of a consideration there¬ 
for? 

i 

3. Did the Court below have jurisdiction to proceed 
to determine the controversy after plaiptiffs’ re- 

# i 

quest for a voluntary non-suit/ 

It should be understood, before undertaking the ar¬ 
gument of the case, that plaintiffs are thoroughly in 
accord with the doctrine of Andrews vs. Hiller Wall 
Caper Co., 32 App. D. 0. 392, and Pugh vs.] Long, G1 
App. D. C. 1 :>(!. that where there is an honest dispute 
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between a creditor and his debtor as to the amount 
duo, and the debtor somls a check as payment of the 
claim in dispute for an amount less than that claimed 
by the creditor with tin* statement that it is tendered 
in lull settlement, the retention and collection of the 
check by the creditor operates as a satisfaction of the 
entire claim. In the instant case, however, there is no 
showing that the chocks were tendered in satisfaction 
o) plaintiffs* claim or had any relation thereto. Neith¬ 
er is there any showing of any agreement of accord or 
any consideration moving to plaintiffs to operate as a 
satisfaction. 

Plaintiffs further invite the attention of the Court 
to the fact that in the eases of Andrews vs. Haller Wall 
Paper Co., supra, and Pugh vs. Long, supra, tin* checks 
that were given were tendered as payment of the claim 
in dispute, while in this case the checks that were 
cashed l>v plaintiffs wen* not given in payment of the 
disputed claim, but wore for tin* exact amount and in 
payment ot different indebtedness of defendant to 
plaintiffs, as to which there was no dispute. 

ARLTMEXT 


T 


THE CHECKS WITH THE NOTATIONS THERE¬ 
ON 1)11) NOT CONSTITUTE. AS MATTER OE 
LAW, AN ACCORD AND SATISFACTION OF 
PLAINT IFS* CLAIM 


It appears from the evidence (R. (>-7) that there was 


n change in the character of tho <loaline:s betiveen th^ 

*- I 

parties immediately after tho furnishing' of tjlio items 

1 

for which suit is brought. Plaintiffs had theretofore 
I urnishod goods upon telephone orders, but defendant 
at that time sent to plaintiffs a letter statjing that 
orders should tliereafter bo in writing, and I that de¬ 
fendant would not bo responsible for materials or¬ 
dered by ('hun. Defendant denied its liability for the 
items sued for. hut its representative, (Jlemonts, 
agreed with plaintiff Purke to go with him to .^oo Clem, 
w.hom delendant contended was liahh* for said items, 
with a view t<> adjusting the matter, and although re¬ 
quested so to do upon several occasions had] refused 
because of the press of other matters. 

i ho only iair construction to place upon these acts 
ol tlie parties was that ltlaintiffs and defendant were 

1 i 

thereafter to <lo business upon a different basis—that 
defendant would start a new account with plaintiffs 
based only upon written orders from persons other 
than ('lent—and that the parties would attempt to ad¬ 
just their dispute about the claim herein involved by a 
conference with (1cm. 

i 

Pan it then be said that checks given thereafter for 
the exa<*t amount of the purchases on the new account, 
upon hills rendered for that exact amount anjd which 
did not refer in any way to tin* disputed claim! was an 
accord and satisfaction of such disputed claim? A 
statement of 
that it cannot 

1 he Court below held; as mailer of lair, a lid of its 
own motion, that the checks conclusively established an 


statement of the question makes manifest the! answer 










accord and satisfaction, even before plaintiffs had 
closed their ease. It neither asked for nor received 
any evidence of any agreement between the parties 
that the checks were so tendered or received. 

In the case of Dick vs. Davis, o3 App. D. C. 01. plain¬ 
tiff alloyed that he was in the employ of the Southern 
liailway under the designation of a train porter, but 
was in fact regularly performing the duties of a pas¬ 
senger brakeman. The* wayes paid a passenger brake- 
nian went considerably hiyher than those* of a porter. 
Plaintiff had been paid only the wayes of a porter, and 
brouyht suit for the difference. It appeared that tin* 
wayes he had received were paid by ch<*cks which bon* 
on their face* tin* statement “in full for services ren¬ 
dered. This Court, in its opinion, stated at pa ye 04: 


“We* think that that part of the* yenerai cliarye* 
which suyyests a possible* ae*conl and satisfaction 
between the parties was errone*ous. The sums 
which were paid to tin* plaintiff were* not ele*te*r- 
mine*d bv an ayn*e*me*nt enten*d into bv wav of a 
compromise, They were* simply a porte-r's wayes, 
which wen* delivered to plaintiff in ordinary 
course by the paymaster, and the*n* is no e*viele*ne*e* 
whatever teneliny to show that the plaintiff, when 

he received tin* monev, unde*rstood it to be* in full 

• • 

settlement of his claim tor pay as a brakeman. 
'flu* recital in tin* pay check, “in full for servie*e*s 
rendered." can hardly In* considered, under the* 
circumstances, as evidence of a settlement of the* 
claim now in ejiu*stion. 
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Co., 20!) Mass. 105. 95 X. E. 592, is almost 
with the ease hero involved. 


identical 


Suit was filed lor goods furnished by plaintjiff to de¬ 
fendant during March. Defendant had disputed its 
liability therefor. Thereafter and on April j(>, plain¬ 
tiff had furnished certain other goods to defendant. 
There was an immaterial dispute as to the pijice to be 
charged for these latter goods, which was settled, and 
an invoice sent for the agreed amount. Defendant had 
returned the invoice together with a check for a sum 
exactly corresponding to that of the invoice, tjhe check 
reciting that it was “in full to date," and the letter in¬ 
closing the check stating, “Inclosed please lijid check 
for your account in full." Plaintiff, after consulting 
its attorney, drew a pen through the notatioh on the 

i 

check, collected the proceeds thereof, and senjt the re¬ 
ceipted bill to defendant with a letter statingjthat the 
check was in settlement of the invoice of April lib, only, 
and was not in full for all claims. Said letter! also de¬ 
manded payment for the disputed items furbished in 
.March, and concerning which suit was brougjit. The 
Court held that this did not constitute as matter of 
law, an accord and satisfaction as to the it0ms fur- 

i 

nished in March, stating: 

“It is not everv use of the words “in full to 

* . ,i 

date,” or equivalent phrase, which constitutes an 
accord and satisfaction in connection with'the pay¬ 
ment of a controverted claim. Manv cases have 

* 

arisen where the conditions have been jsuch as 
make it a question of fact whether there litas been 
an accord and satisfaction, even though these 
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won Is have* been used where a payment has 
maeh*." 

It was also stronyly uryeel in the* above case* that the 
net of plaintiIT's president in striking out the notation 
upon the check showed that it know the check was bc- 
inic tendered upon condition that it be accepted in full 
for all claims.i In commenting upon this, the Court 
said: 

“His words and actions are* capable of the* con¬ 
struction that In* understood that the* che*ck was in 
lull only of tin* theretofore* disputed pulp blue* a<*- 
count (covered by the* invoice of April 1(5), inas¬ 
much as it was for the* e\ae*t amount e>f the* bill for 
those* ye><>e 1 s with which it alone* was inclosed, 
anel that he* was cautieuislv yuanliny ayainst anv 
possible* misconstruction which miyiit be* attached 
to tin* situation I a t e * r. 

In tin* case of Savannah Suyar Ref. Corp. vs. San- 
<h*rs, 100 X. C. 202. 12!) S. K. (507, th<*r<* we*re* two a< j - 
counts b(‘twe*<*n the* partie*s. One was ne>t in dispute, 
but defendant de»nie»d its liability for the* other. It 
the*reupon se*nt to plainti it a ch<*ck for the* amount of 
tin* accemnt not in elispute anel purporting t<> be* in full 
of acceumt to elate* Tin* charye* of the* lower Court to tin* 
jury, which was ele*dareel correct u])e»n appe*al, was as 
follows: 


“ll a man be in<l<*bte*« 1 to another e>n account 
anel because* of two or more se*]>arate* and elistinct 
contracts, anel stat«»nie*nt is s«*tit him bv the* oth<*r 


I 


I 

showing a balance dm* bv him on ono of tho con- 
• • 

tracts, and nothing is said or shown in jtlie state¬ 
ment, or in the letter accompanying it, jas to and 
in regard to any amount due on the other] contract, 
the sending of a check which has written in the 
face of it, 4 in full of account to date,’ <j>r similar 

language, for tho amount shown to lx* due bv the 

* * • 

statement, will only he a payment of the amount 
shown to be due by the statement, and its accept¬ 
ance will not operate as a discharge or payment of 

anv amount which mav be due on the other con- 
• • 

tract or contracts, especially if at the! time the 
statement is sent, or check is received, tl|e amount 
due on the other contract has not been iixed or 
determined and is not known to either of the 
parties. 

j 

i 

In the case of Keene* vs. (Jauen, 22 F. (2d)i723 (cer¬ 
tiorari denied 27(> l\ S. (m2. 72 L. ed. 742, 4$ Sup. Ct. 
22b), plaintiff sued for certain commissions on the sale 
of diamonds. After the services had been rendered, 
defendant denied liability for the commissionis. Plain¬ 
tiff thereafter sold certain other diamonds for defen¬ 
dant, received the agreed commission therefor, and 
signed a receipt which purported to be ‘‘in full settle¬ 
ment of all commissions and service's rendered to 
date.” The Court, in deciding that this wjjis not an 
accord and satisfaction, said, page 724: 


“Where there is a single claim, and t|ie aggre¬ 
gate amount is in dispute, payment ofi the sum 
conceded to be due on condition that it shall be re¬ 
ceived in full satisfaction bars recovery of the 

i* 

sum in dispute. Put where there are two claims, 



dcpemlent on <lifferent facts, one of which is un¬ 
disputed and the other of which is disputed, tin' 
payment of the undisputed claim does not bar the 
riirht to sue for and recover on the disput(*d 
claim. Chicago. Milwaukee etc. Ry. Co., vs. (’lark, 
ITS r. S.!:Uk 20 S. Ct. 924, 44 L ed. 1099: Fire 
Ins. Asso. vs. Wickham. 141 V. S. 004. 12 S. Ct. 
S4. .°>b L ed. mi 


* ? 


II 


T1IFRF con.I) NOT P,K AX ACCORD AND SAT¬ 
ISFACTION' OF IM.A1XTIFS* CLAIM IX TIIF 
A I5SFXCF OF A COXSIDFRATIOX 'I'llFRF 


FOI 


» 

V 


it is undisputed that tin* checks iriven by the defen¬ 
dant to plaintiffs were, in each instance, for the exact 
amount of the hills rendered for purchases durinif the 
preceding month. Defendant did not dispute either the 
amount of these hills, or its liability therefor. A pay¬ 
ment of them could not be a consideration for the re¬ 
lease of the prior disputed claim. 

In the case of Matlack Coal Iron (’or]), vs. X. V. 
(Juebrach Kxtract Co., .*>() Ccd. (2d) 27b, the Court 
said: 


“But when there are two claims arising upon 
separate promises, although in tile same contract, 
payment of the amount concededly dm* upon one 
will not be a li’ood consideration for the re- 
lease of damages upon breacli of tin* other. Fire 
Ins. Asso. vs. Wickham. 141 C. S. b(>4: Williston 
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on Contracts. See. 121). The situation ijs plain 
when two claims arise under separate contracts, 
since it cannot be regarded as a detriment! to pay 
what is concededly duo under a promise which can 
be separately enforced. Keene vs. Gauen,!22 Fed. 
(2d) 723. certiorari denied. 276 i\ S. ,? 


This question has also been considered a number of 
times in connection with life insurance policies con¬ 
taining a provision for additional indemnity! in the 
event of death by certain specified means. Tliej Courts 
have held that under such circumstances, even where 
the beneficiary accepted the smaller sum in tlull and 
complete settlement of all claims under tliej policy, 
there was no accord and satisfaction because thloro was 

i 

no consideration therefor, and the beneficiary mi^ht 
thereafter brine; an action for the recovery ofjthe ad¬ 
ditional indemnity. Jefferson Standard Life (ns. Co. 
vs. Liirhtsev, 41) Fed. (2d) 386: Buell vs. Kansas Citv 

Life Ins. (•<>.. 32 X. M. 34, .-.2 A. L. R. 367, 2b0 Pae. 

■ i 

637). In the Jefferson Standard Life Ins. Co. case, 
supra, the Court, at pajro 7>8f), said: | 

“But it is clear in the case at bar thait there 
was no consideration for the release of sp much 
of the claim as depended upon the application of 
the double indemnity clause. The companjy in its 
pleadings conceded that the policy was jin full 
force and effect at the time of the insureddeath, 
and hence at least the sum of $7),f)00 was payable 
to the beneficiary. There was no payment\ of any 
part of the claim which is note in dispute. There 
were in fact two separate and distinct claims in 
the one contract, one of which depended upon the 
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death of the insured while tin* policy was in yood 
standing, and the other upon tin* existence* of an 
accidental cause of death. Payment of an amount 
concededUj due on one of tiro claims arisiny on 
scyurate promises in the same contract is not a 
flood consideration for a relt’ase oi a claim on ihe 
of ln'/\ Mat lack Coal <Js: Iron Corp. vs. X. V. ( c )ue- 
hrach K\traet Co.. .‘10 Fed. (2d) 27 a : Keene vs. 
Canon. 22 Fe<l. (2d) 72:;.*’ (Italics ours.) 


Ill 


r\' 


rilK COFRT l > FLOW Dll) NOT NAVK .JCRIS- 
DICTION TO FROCK FI) TO DKTKR.M INK TIIK 
COXTKOVKRSV AFTKR PLAINTIFFS’ RF- 
OFFST FOR A VOLFXTARY XOX-SFIT 


I here was no count(»r-claini involved in this action. 
Delon* plamti!is had. closed their case, and in fact 
while one of the plaintiffs was still on tin.* stand as a 
witness upon cross-examination, plaintiffs requested 
a voluntary non-suit, i he Court had no jurisdiction 
to proceed with tlie controversy thereafter, and aav 
action it iniy! 1 1 take is absolutely void, irrespective of 
notation or allowance of an exception. 

In the matter of tin* Skinner X* Fddy Corporation. 
2<».> I . S. S(>. (>S I j. Kd. D12. decided by Chief Justice 
1 alt in 1D24. the question involved was whether or not 
mandamus should issue to the Court of Claims to 
prevent it from attempting to exorcise jurisdiction of 
a suit wherein plaintiff had taken a voluntarv non- 


15 


suit. In deciding that mandamus sli<>ul<{ iissuo, tIk* 

! 

Court sai<l: 


“ \\ <‘ tliink this mandamus must Ik* yrajnted. At 
common law a plaintiff has an absolute right to 
discontinue or dismiss his suit at anv stake of the 
proceedings prior to verdict or judgment! and this 
ri.U'ht has iu*en <leclare<l to lx* substantial.j Barrett 
vs. Virginian R. Co., 250 l\ S. 47:], G3 Lied. 1092, 
: >9 Sup. (’t. Rep. 540: Confiscation Case*!, 7 Wall. 
4o4, 4o7, 19 L. Kd. 19(1, 197; Veazie vs. Wadleigh, 
11 Bet. o;), 9 L. Kd. (>30; Cnited States ex! rel Coff¬ 
man vs. Norfolk & W. R. Co., 55 C. C. Aj 320, 118 
Bed. 554.'’ 

COXCLCSIOX 

It is therefore respectfully submitted that the judg¬ 
ment of tin* lower Court should bo reversed because* 
there was no evidence of an agreement of accprd or of 
a consideration moving from the defendant jto plain- 
tills to operate as a satisfaction of plaintiffs’ claim, 
and because the lower Court erred in refusing to grant 

• • 4 j 1 

plaintiffs’ request for a voluntary non-suit. 


William F. Rar]tlow, 
Boris H. Manx, 

Attorney* for Plaintiffs in Error. 
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STATEMENT OF THE CASE. 

I 

The main question involved in this case is based on 
the rule of “Accord and Satisfaction.’’ 


In the Municipal Court, Van F. Lippard andi James 
L. Burke, Trading as Auto Parts and Machhjie Co., 
plaintiffs, below and herein, sued the Dupont Oarage 


i 




Company, Incorporated, a Corporation, the defendant, 
below and herein, in the sum of Four Hundred 
Dollars and Thirty-One Cents ($400.31), with in¬ 
terest from August 81, 1932, for auto parts which 
they claimed they had furnished to defendant dur¬ 
ing the period from July 23, 1932, to August 31, 
1932. Both parties had commenced business deal¬ 
ings on an open account, which started on approxi¬ 
mately April 15, 1932. Intermittent payments had 
been made thereon. During the period from July 23, 
1932 to August 81, 1982, plaintiffs claimed to have fur¬ 
nished defendant materials, which “defendant denied 
and disputed its liability therefor" (R. 0). During 
this dispute the defendant on or about September 1, 
1932, notified plaint ills, in writing, it would not be re¬ 
sponsible for the bill rendered covering materials al- 
legedlv furnished during Julv 23, 1932 to August 31, 
1932, and that no further orders were to be filled by 
the plaintiffs unless authorized by written order from 
the defendant. (R. 6.) Thereafter for materials de¬ 
livered under written order by the defendant at the 
conclusion of each month it sent to the plaintiffs a 
check for the amount of goods sold and delivered under 
said written orders. The first check was dated Octo¬ 
ber 7, 1932, and on the face of the check, defendant 
marked “Account in full to October 1, 1932". Subse¬ 
quent monthly payments were made by the defendant 
to plaintiffs through the same medium, each check hav¬ 
ing thereon the notation “Account in full to November 
1, 1932"—“ * * ’ December 1, 1932" and so on, up to 
and including February, 1933. On each check, plain¬ 
tiffs had crossed out the notation “Account in full to 
V’ before depositing said checks in their, the 
plaintiffs’ account. The defendant having denied and 


I 

I 

i 

i 


disputed its liability for the payment of the plaintiffs ’ 
claim for the period aforementioned, the plaintiffs 
brought this suit. For its defense, defendant sub¬ 
mitted the checks above. The plaintiffs admitted that 
the defendant had denied and disputed its liability for 
this amount, yet with this knowledge, they, the plain¬ 
tiffs, had crossed out the notation “Account in full 
* * on each check and deposited the same! in their 
account. Plaintiffs introduced but one witnjess and 
upon inquiry from the Court plaintiffs stated tjhat they 
had no other witnesses. The Court then announced 
while their witness was on the stand that th^ checks 
with the notations thereon were conclusive. Tlje plain¬ 
tiffs requested a non-suit, but the Court defied the 
same and found in favor of the defendant. j 

ARGUMENT. 

Why did the plaintiffs accept the checks, cross out the 
notation thereon “Account in full to * * I*” and 

i 

deposit the checks in their account w}th full 
knowledge of all the facts relative to the denial 
and dispute of all past indebtedness to them by the 
defendant? 

i 

“The rule is equally well established that where a 
claim is unliquidated, or honestly in dispute the pay¬ 
ment and acceptance of a less sum than claimed oper¬ 
ates as an accord and satisfaction, the compromise be¬ 
ing a good consideration for the concession made.” 
And— I 

i 

i 

“The evidence, in this case showed thatj there 
was an honest dispute between the parties! as to 
the terms of the contract and the amount due 
thereunder. If, therefore, the defendant sent his 
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cheek for the amount he was willing to pay in com¬ 
promise 1 intending it as a liquidation of plain¬ 
tiff's claim against him, and if the plaintiff, when 
he accepted and cashed the check, understood or 
from the facts should have understood the condi¬ 
tions upon which it was sent, it was an accord and 
satisfaction." 

Andrews v. Haller Wallpaper Co., 32 App. I). C. 
392. 


In this caise it cannot be said at the time the checks 
were received, the notations crossed out by the plain¬ 
tiff and by it disputed there was no good reason to 
doubt that this account was open to dispute. The 
items were legitimate matters of dispute and— 

“the cases are manv which it has been held that 

% 

where an aggregate amount is in dispute, the pay¬ 
ment of a specific sum conceded to be due, that is, 
by including certain items but excluding disputed 
items on condition that the sum so paid shall be 
received in full satisfaction, will be sustained as 
an extinguishment of the whole.” 

Kailway Company v. Clark, 178 U. S. 353. 

One of the essential elements supporting the rule of 
Accord and Satisfaction is consideration for the re¬ 
lease of a larger or prior claim. Plaintiff's brief on 
page 12 states that the “defendant did not dispute 
either the amount of these bills or its liability there- 
for"—therefore “a payment of them could not be a 
consideration for the release of the prior disputed 
claim.'' This is incorrect. The plaintiffs themselves 
through their own witness testified on both direct and 
cross-examination “defendant denied and disputed its 
liability for the payment thereof” (R. 6) therefore 
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plaintiffs’ acceptance of these checks with knowledge 
of their dispute would—conversely to plaintiffs}’ state¬ 
ment—be a consideration for a release of prjor dis¬ 
puted claim. 

The Courts regard the rule preventing a (jreditor 
from making- a valid contract to take a less snip of his 
debt in discharge of a greater as technical and unrea¬ 
sonable and they are eager to find some elemenjt in the 

transaction which can be held as a consideration. 

! 

Jaffrav v. Davis, 124 X. Y. 168. I 

i 

i 

i 

It is essential also that there be an absence of fraud, 
duress and mistake. None of the elements of; fraud, 
duress or mistake appear in this case. 

Plaintiffs’ brief on page 7 contends that there “was 
a change in the character of the dealings belwjeen the 
parties” and that therefore plaintiffs and defendant 
were, after the time of the dispute “to do lousiness 
upon a different basis.” If this means that thb state¬ 
ment of account between the parties was in dispute, 
then as said by the Supreme Court in Rwy.j Co. v. 
Clark, supra, “the contention is a reasonable dne that 
such a dispute was a sufficient consideration to sup¬ 
port the settlement in its entirety.” It must; be re¬ 
membered that tlie plaintiffs knew all about this ac¬ 
count. They knew that there was a dispute and what 
the dispute was about, yet they accepted tliej checks 
with full knowledge of the notations thereon without 
even a word of protest. 

The case of Dick v. Davis, 53 App. D. C. 9jl, cited 
by plaintiffs, is not in point with the case at bajr. For 
in that case the lower Court’s finding was unsupported 
bv evidence that the claim therein was honestly in dis- 
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pute between the parties before the acceptance of the 
checks. This again emphasizes the fact that, in the 
case at bar, a dispute and denial of liability were para¬ 
mount in the parties hereto. 

We prefaced our Argument by the question, “Why 
did the plaintiffs accept the checks, cross out the nota¬ 
tion thereon ‘Account in full to * 4 *’ and deposit 
the checks in their account with full knowledge of all 
the facts relative to the denial and dispute of all past 
indebtedness to them bv the defendant” and we close 
this part of pur Argument with the same query. There 
is but one answer to this question, which the plaintiffs 
well know to be, that they accepted defendant’s checks 
with the full knowledge and understanding that the 
condition upon which they were sent was an Accord 
and Satisfaction of this entire dispute. 

Plaintiffs' request for a non-suit was too late. The 
Judge had already indicated what his finding would 
be. The plaintiffs sought to take advantage of the 
Court’s ruling and erroneously requested a non-suit. 
We strongly submit that this practice has gone too far 
and that litigation once commenced should come to a 
definite and final ending when the opinion of the Court 
could not be otherwise than indicated under the law 
involved on the issues at bar. Wo stronglv commend 
to this Court the saving of time, monev and litigation 

i c? / - o 

involving the interest of the litigants. 

Their one and onlv witness had testified as to all the 
salient facts and issues thereby raising the point of 
law upon which the Court was duty bound to decide. 
It could not withdraw from the arena at this time for 


it is the duty of the Court to direct a verdict one way 
or the other, where there is no evidence to sustain a 


t 


I 

I 




verdict to the contrary, or where such a verdict would 
be set aside if rendered. j 


Schuylkill v. Munson, 14 Wall. 447. 


“It is now a settled rule in the Courts'; of the 
United States, that whenever, in the trial of* a civil 
case, it is clear that the state of the evidence is 


such as not to warrant a verdict for a parity, and 
that if such a verdict were rendered th0 other 
party would be entitled to a new trial, it! is the 
rig-lit and dutv of the Judge to direct the jury to 
find according to the views of the Court. Such is 
the constant practice, and it is a convenient one. 
It saves time and expense. It gives scientijfic cer¬ 
tainty to the law in its application to the fa<bts and 
promotes the ends of justice. ” 


Barrett v. Virginian K. K. Co., 250 U. S. 473, 
quoting j 

Bowditch v. Boston, 101 U. S. 1G. 


In conclusion, we respectfully submit that the' Judge 
below having heard the facts and observed the de¬ 
meanor of the witness, he was duty bound to follow the 

doctrines laid down bv this Court in the case Of An- 

* 

drews v. Haller Wallpaper Co., supra, and Pigh v. 
Long, 61 App. 156, in entering a finding and vjerdict 
in favor of the defendant herein, which we submit, 
should be sustained by this Court. j 

M. M. Doyle, j 

F. A. Thuee, | 

J. J. Malloy, ! 

Attorneys for Defendant in Error. 
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